The Supreme Court is beginning to reexamine old approaches to statutory interpretation. With the increased mass and complexity of federal statutes over the last six decades, courts have turned increasingly to legislative history when faced with issues of statutory interpretation. The eagerness of many courts to examine congressional materials prompted the joke that under the "American rule," examination of statutory text is permissible only when legislative history is ambiguous. Now underway in the Supreme Court is a challenge, led by Justice Scalia, to routine reliance on legislative history as an aid to statutory interpretation. This challenge extends beyond merely curbing excesses occasioned by overreliance on legislative history. With increasing frequency, the Court emphasizes statutory language and structure and deemphasizes the role of legislative history. 1 Also under question is the relative interpretational weight accorded the different congressional materials when the Court does look to legislative history. In several vehement opinions, Justice Scalia has challenged the preeminent position of committee reports as being the most reliable source of legislative history for explaining statutory meaning. Commentators have raised similar questions, suggesting that courts should focus on the average voting Member rather than on the proponents of legislation.
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Legal scholarship is replete with analysis of threshold issues surrounding when and for what purposes courts should consult legislative history. 3 Less attention has been paid to how courts, when they do see fit to consult legislative history, should differentiate among the various sources of legislative history. Part I of this Article describes the hierarchy courts have established among the principal sources of legislative history (committee reports have been considered the most reliable, floor debates and hearings less so). 4 Part II documents criticism of the traditional approach to legislative history and examines the proffered alternatives. 5 At first glance it may appear that two principal alternatives are suggested by Justice Scalia and other critics-specifically, that less reliance should be placed on legislative history altogether and that the relative importance of committee reports and floor debates should be reversed-but in reality these two approaches are interrelated. Moreover, examination of the relative reliability of the different sources of legislative history suggests better support for the first alternative than for the second. The case for considering floor debates as inherently more reliable than committee reports is weak. It is important to examine the underlying objections to reliance on committee reports, for the same objections used in support of arguments favoring floor debates also underlie arguments for reduced reliance on legislative history of any kind.
The emphasis to date on the threshold issues reflects relative importance: once the purpose for which legislative history should be consulted has been determined, one can identify better which (if any) sources of legislative history may provide the most reliable answers. Nonetheless, renewed focus on the different sources and uses of legislative history may help illuminate the threshold debate. Unless "every snippet" of legislative history is equated with congressional intent, and congressional intent is to be equated with enacted policy, consideration of inherent limitations and relative reliability of various sources of legislative history can provide a useful background for the development of a general approach to reliance on legislative history.
I. TRADITIONAL APPROACH TO THE RELATIVE WEIGHT GIVEN COMMITTEE REPORTS, FLOOR DEBATE, AND HEARINGS
Over the years, courts looking to legislative history to explain statutory meaning developed a rough hierarchy of interpretational weight that should be given to the different elements of legislative history. Traditionally-and as a general matter-committee report explanations are considered more persuasive and reliable than statements made during floor debates or during hearings on a bill. Within the category of floor debates, statements of sponsors and explanations by floor managers usually are accorded the most weight, and statements by other committee members are next in importance. Statements by Members not associated with sponsorship or committee consideration of a bill are accorded little weight and statements by bill opponents generally are discounted or con-sidered unreliable. Committee hearings are generally treated the same way as floor debates: Statements by sponsors or drafters are most persuasive, views of other witnesses seldom carry much weight, and fears of opponents usually are dismissed as unreliable.
Caveats such as "generally" or "usually" are necessary for several reasons. To begin with, it is more accurate to refer to most of the precedents discussed below as conventions rather than as "rules" of construction. Some precedents are fairly well established; others are more tenuous. And even if a convention is well established, it may be inapplicable in many contexts. Thus, the origin of the statutory language in question may preclude reference to some of the customary sources of legislative history. If, for example, the language has been added by floor amendment, then the earlier hearings and committee report in the same House will shed no direct light on its meaning. Similarly, if one House added language to the bill after it passed the other House, then one can focus on the deliberations of the second House, the conference report (if there is one), and the later consideration of the added language in the House where the bill originated.
A related caution: The clarity of statutory text and pertinent legislative history varies from case to case and from issue to issue. What at first glance may appear to be inconsistent application of the rules or conventions actually may be consistent application under distinguishable circumstances. Likewise, opinions frequently differ as to the meaning of various bits and pieces of legislative history and as to how they relate to the issue at hand. Thus, although the general rule is that a committee report's explanation of the bill will be deemed more persuasive than a conflicting explanation made during floor debate, a court may view the floor explanation as more pertinent to its inquiry, and dismiss the committee explanation as "not on point" and hence not actually conflicting.
A statistical survey of the Supreme Court's references to legislative history 6 revealed that the relative frequency of citation of the different sources of legislative history roughly parallels the relative interpretational weight the Court attributes to them. Thus, during the period studied , almost fifty percent of the Court's references to legislative history materials were to committee reports (including reports of conference committees), approximately twenty percent were to floor debates, and around fifteen percent were to hearings. References to bills, House and Senate documents, and various historical sources make up the remainder. [ Vol. 1990:39 
A. Committee Reports and Action
That committee reports constituted nearly fifty percent of the Supreme Court's references to legislative history materials is no accident. Ordinarily, committee reports are considered the most reliable' and persuasive element of legislative history. 7 Committee reports are well-regarded because, in the words of Justice Harlan, they represent the "considered and collective understanding of those Congressmen involved in drafting and studying proposed legislation." ' 8 Even Justice Jackson, strongly opposed to reliance on legislative history, would have made an exception for committee reports: "presumably [committee reports are] well considered and carefully prepared." 9 As a result, "unambiguous" committee report explanation has been preferred over floor debate-even when the bill's floor manager tendered a contradictory interpretation. 10 However, because the language in committee reports is not approved by vote and customarily is written by staff, it may be appropriate to determine whether a floor manager has attempted to correct a committee report explanation. 1 There are limits to the Court's willingness to rely on committee report language, and most of these trace to the inherent limitations of any legislative history. The "considered and collective understanding" of committee members is valuable to explain statutory language, but it loses persuasive force when it departs from its statutory base. To carry weight, congressional explanations must explain the statutory text at hand. Committee "understandings" and directives to administering agencies, as well as explanations of language enacted by a previous Congress, lose probative force when they depart from the statutory text approved by the committee. Otherwise, the constitutional procedures for lawmaking could be frustrated; if constitutional bicameralism and pre-sentment requirements make invalid a one-House legislative veto,1 2 then the report of a single committee may not be accorded the force of law.
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As the Court recently put it, "unenacted approvals, beliefs, and desires are not laws."' 14 In Isla Petroleum, the Court found no statutory basis for following suggestions in legislative history that Congress may have intended to preempt state law. Similarly, the Court has dismissed, as purely "precatory," a committee report directive that federal activities "should" be coordinated with state planning when the accompanying bill plainly exempted federal activities from such coordination. 15 And in the "Snail Darter" case, the Court refused to honor an appropriations committee's "understanding" that the Endangered Species Act (ESA) did not bar completion of a dam for which appropriations were being made, since the Court read the ESA differently than the committee and the appropriations bill failed to exempt the project from the ESA. 16 Pierce v. Underwood offers a clear example of committee report language outpacing statutory text. 1 7 A committee report on 1985 amendments to the 1980 Equal Access to Justice Act voiced approval of a minority rule (adopted by one circuit and rejected by twelve) that interpreted a provision left unchanged by the 1985 amendments. The Court, speaking through Justice Scalia, rejected reliance on this statement, largely because "it is not an explanation of what the 1985 Committee drafted," and "reenacting precisely the same language would be a strange way" to change a minority rule into the majority rule.' 8 Although the Court is willing in some circumstances to hold that reenactment of statutory language without change incorporates an established judicial or administrative interpretation, even in the absence of affirmative indications of congressional intent to do so,' 9 it apparently is unwilling to attribute to Congress a single committee's expressed preferences for minority interpretations.
Sometimes included in committee reports are "minority," "dissenting," "supplemental," or "additional" views. These additions allow committee members, who do not vote on the language of committee re- [ VCol. 1990:39 ports, to challenge report explanations or offer different perspectives. In this manner, other Members are alerted that the bill or report explanation may be controversial. 20 Although these views cannot carry the same weight as those endorsed (or acquiesced in) by the committee as a whole, they nonetheless are cited from time to time-in court opinions. Typically, views of bill opponents are discounted, whether expressed in hearings, committee reports, or floor debates. 2 1 Nevertheless, "minority" or "dissenting" views appended to committee reports can be useful to demonstrate general agreement on a particular interpretation, 22 or to establish that there was focused debate on a position advocated by opponents, but rejected by the committee. 23 Reference to "additional" views has not been as circumscribed; on occasion the Court has cited them as views of bill proponents. 24 Conflicts between House and Senate report explanations of identical bill language are relatively infrequent, because different positions often result in different bill language and clear resolution by way of conference report or other direct vote. Absent congressional reconciliation of such conflicting explanations, a court may favor one explanation over another as better reflecting its own reading of the statute. 25 However, if there is a direct conflict between opposing committee report explanations that the Court views as equally plausible, it can apply the general rule placing reliance on whichever report was (in theory, at least) before both Houses. For example, where the House passed a Senate bill without amendment, the Court relied on the Senate report on the theory that its explanation, 497, 508-09 (1978) (objections in "minority views" to effect that ERISA's pension disclosure rules would undermine collective bargaining supports conclusion that Congress intended no exception for collectively bargained plans); Chandler v. Roudebush, 425 U.S. 840, 850-53 (1976) ("focused debate" and "thorough and meticulous consideration" of a particular issue, revealed by committee majority disagreement with "minority views," evidences informed congressional choice between two positions).
24. See, e.g., Garrett v. United States, 471 U.S. 773, 783 (1985) (one of four signers of "additional views" was a sponsor of the language in question); Regents of the Univ. of California v. Bakke, 438 U.S. 265, 335 n.2 (1978) (Brennan, White, Marshall, & Blackmun, J. J., concurring) ("Additional Views of Seven Representatives" cited as views of bill "proponents").
25. For example, in Beech Aircraft Corp. v. Rainey, 109 S. Ct. 439 (1988) , the Court, adhering to a view it believed to be more consistent with the language of a rule of evidence and the commentary by the Advisory Committee on Proposed Rules, followed the interpretation of the Senate Judiciary Committee rather than the "diametrically opposite" and unreconciled House Judiciary Committee interpretation. Id. at 447-48.
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unlike that of the House report, had been before both Houses for consideration.
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Committee action unaccompanied by any explanation may be ineffective. Rejecting an argument that unexplained committee changes in bill language should be given significance, the Court declared that "[t]he interpretation of statutes cannot safely be made to rest upon mute intermediate legislative maneuvers. '27 Ordinarily, the committee report is the only written record available to explain what action a committee has taken on a bill, since transcripts of committee markup sessions are not commonly available. If the transcripts are available, however, courts may be willing--or even eager-to refer to them. 28 the markup to Congress as a whole. 3 2 However, the same situationcongressional consideration and passage antedating a published recordalso frequently occurs for hearings and sometimes occurs for reports. Courts rely on the hearing record and on committee reports for indications of congressional intent while seemingly ignoring the timing of publication.
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A second problem arises if the markup transcript remains unpublished. Litigants may question the fairness of being bound by "legislative history" that is not part of the readily available (printed) public record. As long as unpublished transcripts kept on file by committees are available on an equal basis to both sides in litigation, the availability problem would not necessarily prejudice individual cases. Still, courts may question whether the ultimate meaning of statutes should rest on materials generally unavailable to those who will either implement them or be bound by them. Unpublished committee markup transcripts have been relied on by at least one federal court, 35 although the judge who authored that opinion later confessed to "some unease" over the usage.
36

B. Conference Committee Action and Reports
Frequently the action of the conference committee is the critical stage in shaping legislation. It is here that bills subject to a conference take on their final form, 37 and differences in House and Senate versions of the bills are reconciled. If the conference committee explains its action clearly, then courts will not hesitate to rely on that explanation. 38 In the words of a lower court, the conference report is "especially persuasive evidence of congressional intent [ conference committee action are often brief, cryptic, or totally absent. In such instances, courts may attempt to interpret the language so as not to expand the scope of the reconciled House and Senate versions.
Technically, the report of the conference committee is merely the text of the recommended bill, and the accompanying "statement of the managers" explains the committee's action. Almost invariably, courts employ the shorthand "committee report" when referring to the explanatory statement of the managers; that usage is also employed here. It must be noted, however, that the Supreme Court has distinguished between the two. In National Association of Greeting Card Publishers v. United States Postal Service, the Court characterized a managers' statement as not having the "status of a conference report." ' 40 At issue was a statement by managers on the part of the House, rather than the joint explanatory statement now required under the rules of both Houses. Therefore, it is unclear whether the Court's distinction has any significance when applied to a joint explanatory statement. Cases involving interpretation of statutes enacted under the old conference committee rules can still arise, however, so it remains important to determine whether the explanation accompanying a report is a joint explanatory statement or merely a statement of the managers on the part of the House. There is precedent for minimizing the significance of a statement by House managers when Senate managers, in explaining the conference bill on the floor, denied that they had concurred in the House managers' interpretation.
compass the specific. 4 3 This interpretation recognizes that one of the conference committee's functions is to remove duplication, and that not all unexplained actions may properly be attributed to the committee's duty to resolve differences.
When the conference committee, without explaining its reasons, discards both House and Senate versions and rewrites the language of a provision, the Court may be reluctant to read into the new language a major change in meaning. Instead, the Court may explain the provision as falling within the same scope as the House and Senate bill antecedents. For example, in Public Citizen v. Department of Justice, the Court interpreted an explanation that a House version had been adopted "with modification" as not significantly changing the perceived thrust of the earlier language-even though the modification could have been read to broaden the provision's coverage. 44 Similarly, in Secretary of the Interior v. California, the Court interpreted general language, added by the conference committee without explanation, to have the same narrow geographic limitation that was explicit in previous bill versions. 4 5 What appeared "at first sight" (i.e., on its face) to be an expansion in scope of coverage had a "plausible" explanation of "simple compromise" between House and Senate bills. 46 And in a 1985 case, Chemical Manufacturers Association v. NRDC, the Court again explained general language, added in conference, in terms of more limited language in bill antecedents. 95, 110-11 (1985) .
44. 109 S. Ct. 2558 Ct. , 2570 Ct. (1989 . At issue was a change in coverage of the Federal Advisory Committee Act. The House bill had applied to committees "established" by either the President or by executive agencies, whereas the Senate bill had applied to committees "established or organized." The conference committee substituted "established or utilized" by either the President or by executive agencies. Id. The Court dismissed this change by noting that the conference committee "offered no indication that the modification was significant, let alone that it would substantially broaden FACA's application." Id.
45. 464 U.S. 312, 324 (1984) . 46. Id. at 322-23. Drafters changed the bill in conference to require that various federal activities "directly affecting" the coastal zone be coordinated with state planning. Both House and Senate versions had limited the applicability of the requirement to activities "in" the coastal zone. The difference lay in the definition of "coastal zone": The Senate bill excluded federal enclaves and the House bill included them. The conference substitute used the Senate definition of coastal zone, excluding federal enclaves, but changed "in" the coastal zone to "directly affecting" the coastal zone. The Court interpreted the new provision to apply only to activities that emanated from federal enclaves within the outer boundaries of the coastal zone. Therefore, it was inapplicable to leasing activities on the outer continental shelf beyond the boundaries of the coastal zone. Id. at 322-24.
47. Chemical Mfrs. Ass'n v. NRDC, 470 U.S. 116, 125-26 (1985) . The Court held that a directive of the EPA did not "modify" a pollution standard and did not prohibit issuance of a "variance" that recognized improper classification of a pollution source. Agreeing with the EPA, the Court held that the directive was explained instead in terms of the antecedent bills' prohibitions against issuing other kinds of variances based on economic circumstances or impact on water quality. See
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will rely heavily on legislative history rather than on statutory text, 48 when it does look to legislative history the Court may accord importance to the conference committee's primary role in resolving differences between House and Senate bills. 49 If there is no official record (e.g., a transcript) of a committee's consideration and rejection of an amendment, the unexplained rejection is entitled to no weight in statutory construction. In refusing to consider an argument based on a conference committee's rejection of an amendment, the Court noted that the measure had "never [been] introduced in either House... and [had] not even appeared in the Congressional Record," and hence "has under our precedents nothing whatever to do with Congress's intent." '50 
C. Floor Debates
Statements made by Members during general debate on a bill following its report from committee are considered less persuasive than the committee report. If there is a conflict, then the "considered and collective understanding" of the committee takes precedence over the views expressed during the floor debate-since these views "reflect at best the understanding of individual Congressmen." 5 1 The Court added, "It would take extensive and thoughtful debate to detract from the plain thrust of a committee report." 52 Frequently, however, issues not addressed by committee reports are discussed during the floor debate, and here the views of Members closely associated with the legislation through either sponsorship or committee review can be helpful.
An important consideration that bears on the value of floor debates is that extemporaneous remarks are often less carefully considered than the written word. As the Court explained, "In construing laws we have been extremely wary of testimony before committee hearings and of de- 49. The Court has not yet finetuned its approach by recognizing the broad scope allowed conferees dealing with an "amendment in the nature of a substitute" rather than so-called "cut-andbite" amendments. See C. TIEFER, supra note 20, at 812-16. Such recognition might have made the Court's "simple compromise" conclusion somewhat less certain in Secretary of Interior v. California, 464 U.S. at 312. However, the larger point is that the Court requires such significant changes in legislation to be explained by the conference committee.
50. City of Milwaukee v. Illinois, 451 U.S. 304, 332 n.24 (1981). 51. Zuber v. Allen, 396 U.S. 168, 186 (1969) . 52. Id.
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bates on the floor of Congress save for precise analyses of statutory phrases by the sponsors of proposed laws." '5 3 A corollary is that prepared statements offered during floor debate are sometimes accorded more importance than are extemporaneous remarks. For example, in North Haven Board of Education v. Bell, the Court relied on a sponsor's statements about a floor amendment as "the only authoritative indications of congressional intent," explaining that the statements "were made on the same day the amendment was passed, and some.., were prepared rather than spontaneous remarks." ' 54 However, newspaper or magazine articles inserted in the Record by unanimous consent apparently should not be equated with prepared statements actually read into the Record. In a 1986 opinion, the Court dismissed as "not 'legislative history' in any meaningful sense of the term" a banking journal article that a Member had "entered into the Congressional Record. ' 55 Although the Court did not explain its reasoning, it is probably significant that the Member who requested insertion did not summarize or otherwise indicate the content of the article. Within the category of floor debate, some Members are more equal than others. Statements by sponsors and floor managers carry the most weight, statements by Members not associated with either formulation or committee consideration of the bill warrant little weight, and statements by bill opponents usually are not taken at face value.
Although "[t]he remarks of a single legislator, even the sponsor, are not controlling in analyzing legislative history," and other relevant sources must be considered as well, 56 the explanation of the sponsor can be "an authoritative guide" to congressional intent when the language was added by floor amendment and there is no committee report explanation. 57 The Court has held that a sponsor's remarks are "more persuasive" than conflicting views of supporters in the other House. 5 8 There are even some circumstances in which silence of sponsors can be deemed significant, as, for example, an indication that the sponsor did not intend radical change to the statutory scheme. 59 On the other hand, the Court 53. S & E Contractors, Inc. v. United States, 406 U.S. 1, 13 n.9 (1972). 54. 456 U.S. 512, 527 (1982) . The Court also recently contrasted oral statements with statutory text: "Oral testimony of witnesses and individual Congressmen, unless very precisely directed to the intended meaning of particular words in a statute, can seldom be expected to be as precise as the enacted language itself." Regan v. Wald, 468 U.S. 222, 237 (1984 realizes that sponsors or other proponents may indulge in "puffing," either exaggerating the benefits or minimizing the harm to various interests in an attempt to secure votes for passage. 60 A floor manager's views, like those of a sponsor, can be entitled to substantial weight. One theory is that "explanatory statements in the nature of a supplemental report made by the committee member in charge of a bill in course of passage" constitute an extension of the committee report itself and, therefore, are more reliable than the views of other Members. 6 1 The Court's endorsement of this theory, however, is less than complete.
Typically the committee member who is the floor manager of a bill explains the bill's meaning and answers questions. Sometimes this takes the form of a planned colloquy, where questions and answers on a particular point are agreed to before the debate. Chary of affirming views that might not have received congressional approval if put to a vote, courts sometimes voice suspicion about the planned colloquy. 62 There are a variety of circumstances in which a colloquy or other explariation by the floor manager may be considered useful. 63 Ambiguities could be perceived after the committee report has been filed, and parliamentary rules or tactics may preclude a clarifying amendment. Potential supporters and opponents alike may try to obtain concurrence with interpretations that support-or minimize harm to-their interests. There is a natural tendency to explain a bill in a manner calculated to gain support for its passage.
For a long time, the Supreme Court has relied on the colloquy as a valuable part of legislative history to aid in the interpretation of statutes. 64 The Court recently noted that "statements by individual legislaBefore we may say that Congress meant to strike from workers' hands the economic weapons traditionally used .... that meaning should plainly appear. To permit what we regard as clear statutory language to be materially altered by such colloquies, which often take place before the bill has achieved its final form, would open the door to the inadvertent, or perhaps even planned, undermining of the language actually voted on by Congress and signed into law by the President.
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In another context (contemplation by a conference committee that an agency would not exercise its authority in a particular manner) the United States Court of Appeals for the District of Columbia Circuit voiced similar fears: Courts in the past have been able to rely on legislative history for important insights into congressional intent. Without implying that this is no longer the case, we note that interest groups who fail to persuade a majority of the Congress to accept particular statutory language often are able to have inserted in the legislative history of the statute statements favorable to their position, in the hope that they can persuade a court to construe the statutory language in light of these statements. This development underscores the importance of following unambiguous statutory language absent clear contrary evidence of legislative intent. 67 In the context of floor debates, the problem is not that these views were introduced into the "debate," but rather that courts may misinterpret acquiescence in such practices as representing congressional agreement with the substance of the views asserted. 68 The modem rule that views of sponsors and floor managers can be given substantial weight developed as an exception to the old rule that views of individual Members were inadmissible to establish the meaning of a statute. 6 9 Vestiges of the old rule still remain: Views of Members 65. Brock v. Pierce County, 476 U.S. 253, 263 (1986) . 66. 468 U.S. 222, 237 (1984) . The reference to the timing of colloquies is puzzling: If the bill language was changed in a material way after the colloquy, then perforce the colloquy loses interpretational value.
67. National Small Shipments Traffic Conference, Inc. v. Civil Aeronautics Bd., 618 F.2d 819, 828 (D.C. Cir. 1980) . 68. Judge (former Congressman) Mikva has suggested that courts need to distinguish "between the 'hot debate' which really tells a reviewing court what was troubling the Congress and what the majority wanted to achieve, and thepas de deux where two members get up and read a congressional version of a psychodrama from a prepared script." Mikva, supra note 26, at 185.
69. Aldridge v. Williams, 44 U.S. (3 How.) 9, 24 (1845) ("Mhe judgment of the court cannot, in any degree, be influenced by the construction placed upon it by individual members of Congress in the debate which took place on its passage," but instead must be based on the language "in the act itself....").
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who are not associated with either formulation or committee review of legislation ordinarily merit little weight in isolation. But views of individual Members may have cumulative importance in order to show "common agreement" as to broad congressional purpose, 70 or as to a more refined interpretation by the bill's sponsor. Views of bill opponents usually are discounted: "The fears and doubts of the opposition are no authoritative guide ....
It is the sponsors that we look to when the meaning of the statutory words is in doubt." ' 72 The Court has recognized that, "[i]n their zeal to defeat a bill, [opponents] understandably tend to overstate its reach. ' 73 Thus, a bill opponent's disagreement with the sponsors, floor manager, or the committee report ordinarily will not be given interpretational weight. This does not mean that a court always will adopt a sponsor's explanation rather than an opponent's interpretation. However, if a sponsor's explanation departs too far from the statutory language, a court is more likely to rely on the statute itself rather than attribute the opponents' views to Congress as a whole.
Nonetheless, there are ways in which opponents' views can be given weight. If opponents are in general agreement with sponsors as to the purpose or effect (if not the desirability) of the statutory language, then this consensus can be significant. 74 Also there is the possibility that if the bill's proponents do not answer criticism by opponents, their silence may lend credence to the criticism. Views that could have been readily dismissed as "fears and doubts of the opposition" instead have been relied upon as "relevant and useful" because proponents did not respond to opponents' assertions. 76 Similarly, the Court has rejected reliance on a committeeprepared, section-by-section analysis placed in the Record after consideration of the original bill and the conference report, explaining that the timing "refutes any notion that Congress focused on the precise issue, much less adopted the approach'? of the analysis.
7 7 Here, as in the general area of post-enactment developments, however, the Court is inconsistent, having on another occasion cited as indicative of congressional intent a bill summary placed in the Record by the bill's sponsor after passage.
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Other potential problems relating to the timing and scope of floor consideration derive from the fact that the Congressional Record is not limited to remarks actually delivered on the floor of Congress. Members may insert into the Record material not actually spoken on the floor and may revise spoken remarks prior to publication in the daily and permanent Record. The first problem is addressed partially by the requirement that "statements or insertions... where no part of them was spoken will be preceded and followed by a 'bullet' symbol"; 79 in addition, the House requires that substantially verbatim accounts of words actually spoken "shall be clearly distinguishable, by different typeface, from material inserted under permission to extend remarks." 8 0 The Senate, however, has no comparable requirement. Adherence to the rules permitting only technical corrections also minimizes potential mischief from revisions. 8 1 Some have alleged, however, that substantive changes can be made under 76. National Woodwork Mfrs. Ass'n v. NLRB, 386 U. S. 612, 639 n.34 (1967) . 77. Mohasco Corp. v. Silver, 447 U.S. 807, 823-24 (1980) . 78. North Haven Bd. of Educ. v. Bell, 456 U.S. 512, 530-31 (1982) ("The postenactment history of Title IX provides additional evidence of the intended scope of the Title and confirms Congress' desire to ban employment discrimination in federally financed education programs."). [Vol. 1990:39 the guise of technical corrections. 8 2 Research does not reveal any cases in which a court has identified a changed meaning deriving from a revision or extension of remarks as pivotal to its reading of legislative history, although the Treasury Department recently grappled with such a problem in interpreting the ban on importation of uranium from South Africa. Feb. 17, 1987 , at A15, col. 1. However, later the colloquy was printed in the permanent edition of the Record. Compare 132 CONG. REc. S1i,851-52 (daily ed. Aug. 15, 1986 ) with 132 CoNG. REc. 21,840 (1986) (permanent edition). At issue was the meaning of statutory language providing that no uranium "may be imported into the United States from South Africa," 22 U.S.C. § 5059 (1988) . The missing colloquy contained the suggestion that the import ban was not intended to apply to importation for the purpose of reprocessing and export, but instead applied only to importation for the purpose of domestic consumption. The Treasury Department, charged with administering this provision, first issued an interim regulation that permitted continuation of importation for reprocessing and export, while the Department considered public and congressional comments. 52 Fed. Reg. 7274 (1987) . But the Treasury Department subsequently issued an interpretation announcing that the interim regulation was being allowed to lapse, and explaining the Treasury's position that in spite of the colloquy, the enacted language bans importation of all uranium for reprocessing and export as well as for domestic consumption. 52 Fed. Reg. 25,576 (1987) .
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84. For example, in Schneidewind v. ANR Pipeline Co., 485 U.S. 293 (1988), the Court stated: This Court generally is reluctant to draw inferences from Congress' failure to act .... Indeed, those members of Congress who did not support these bills may have been as convinced by testimony that the NGA already provided "broad and complete... jurisdiction and control over the issuance of securities" as by arguments that the matter was best left to the States. Id. at 306; see also McLaughlin v. Richland Shoe Co., 486 U.S. 128, 132 n.8 (1988) (failure to include in an amendment language addressing a judicial interpretation described as "then-prevail-is no general presumption that rejection of an amendment has substantive significance.
Nonetheless, weight can be given to Congress's rejection of a bill or amendment if it is clear that Congress considered and rejected the very position argued before the court. 8 5 Therefore, a court must look to the explanation for the action (i.e., to the floor statements or committee report) as well as to the language of the rejected proposal. For example, where a House committee struck language in a Senate-passed bill from the House bill "to insure that there be no preemption, '8 6 and the House version was later agreed to, the Court found the action important to determine the statute's preemptive reach: "While we are correctly reluctant to draw inferences from the failure of Congress to act, it would, in this case, appear improper for us to give a reading to the Act that Congress considered and rejected." Similarly, the choice of the Senate bill version which retained the broad definition of "navigable waters" then in current law, rather than the House version which would have narrowed the definition, overcame the Court's reluctance to "attribute significance to Congress's failure to act." 8 8 Even in a case in which an invocation of the House rule against nongermane amendments had prevented a vote on the merits of an amendment, the Court attached significance to a consensus understanding evidenced by extensive floor debate on the merits that, preceded the ruling on germaneness. 8 9
D. Hearings
One might expect that hearings, being further removed from congressional decision points, would be accorded less interpretational weight than floor debates. An examination of case law does not reveal such a sharp distinction, however. Indeed, sometimes hearings are treated in the same manner as floor debates. A renewed focus on statutory meaning rather than on congressional intent could lead to reexamination of the interpretational value of hearings-not to mention repudiation of some of the usages described below. Both hearings and floor statements ing" in a memo placed in Congressional Record, is "too slender a reed" on which to infer congressional acquiescence in interpretation).
85. Blau v. Lehman, 368 U.S. 403, 411-12 (1962 
Vol. 1990:39]
have been described as "the more diffused, less critical parts of the [legislative] process," 90 and both usually take a back seat to committee report explanations. Hearing records are often voluminous, which can diminish "the probative force of particular entries." 9 1 Testimony or submissions for the hearing record that are deemed important by the committee often are either incorporated or referred to in the committee report, enhancing their probative force. One should not forget, though, that hearings are close to the initiation of legislation and can be valuable in establishing the general purpose of a bill or the circumstances that gave rise to the perceived need for legislation. When the judicial mind labors to discover the design of the legislature, it does not hesitate to review the hearing record for assistance.
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Views of drafters sometimes are gleaned from the hearing record; indeed, hearings represent the principal on-the-record congressional forum for bill proponents who are not Members of Congress. 93 For instance, testimony of an Administration spokesman on an Administration-backed bill has been treated the same as testimony of a draftsman. 94 When other sources of legislative history do not elucidate congressional intent on a particular issue, sometimes the Court is willing to rely extensively on the hearing record for explanations by Administration spokesmen. 95 Similarly, the Court will give weight to the explanations of a sponsor, whether the explanations occurred at hearings or during floor debate on a bill. 9 6 The Court also has declared that postenactment, contemporaneous administrative construction "carries most weight when the administrators participated in drafting and directly made known their views to Congress in committee hearings." ' 97 90. Wald, supra note 1, at 202. The Court may take pains not to equate views of lobbyists with congressional intent (witness the suspect status of "staged" colloquies), but nonetheless lobbyists' views on occasion have been given interpretational weight. When "interested parties" urge changes in the law and those changes are adopted, their views of the circumstances that require legislative remedy and the purpose and effect of the favored bill may be taken into account. For example, in a situation in which the statute was ambiguous and committee reports and floor debates were silent on a particular issue, the Court in Dawson Chemical Co. v. Rohm & Haas Co. relied heavily on hearings testimony of patent law attorneys who favored the legislation, and on Justice Department testimony in opposition. 98 Because several Congresses had considered similar bills before the measure was eventually enacted, the Court was even willing to examine the hearings records over a four-year span. 9 9 In another case, Chicago & Northwestern Rail Co. v. Transportation Union, the Court gave "great weight" to the views of lobbyists because the legislation in question resulted from an agreement between management and labor that was "ratified" by Congress and the President.'0o On the other hand, views of lobbyists in opposition to a bill are, just as the views of opposing Members, "entitled to little weight," since opponents "in their zeal to defeat a bill.., tend to overstate its reach." 1 0 1
J. SUTHERLAND, STATUTES AND
In the hearings context, there apparently is no presumption that prepared, written statements are preferred over oral testimony. For example, in holding that Congress had not necessarily rejected a position embodied in statutory language that was suggested by a witness at a hearing but not adopted, the Court in Guessefeldt v. McGrath observed that the proposal "was largely in written form, and therefore less likely to have been seen by or to have had impact on the committee members or to reflect their views."' 1 2 This case does not mean, however, that the Court will reject altogether the probative value of written entries in the hearing record. In Shapiro v. United States, the Court even relied heavily on a brief, submitted by the Office of Personnel Administration general counsel as a follow-up to hearings, that was printed in the hearings record as a small-type appendix. These submissions, the Court explained, 98. 448 U.S. at 236. The dissent suggested that the Court should not rummage so deeply into legislative history when there was no support for the Court's "novel" interpretation in committee reports or in statements by sponsors. Id. at 224 (White, J., dissenting). are entitled to "at least [the] weight" given to contemporaneous administrative interpretations. 1 0 3
II.
CHALLENGE TO THE ESTABLISHED HIERARCHY
A recurring theme in Justice Scalia's opinions (sometimes majority opinions) is a questioning of the established convention whereby committee reports are considered the most reliable source of legislative history for discerning congressional intent. In objecting to perceived abuses stemming from over reliance on committee reports, Justice Scalia also questions the underlying assumption that reports represent the collective understanding of Members who are responsible for shaping the legislation. Instead, he suggests, reports are prepared by committee staff and are not necessarily even read by committee Members-let alone by the vast majority of voting Members not on the recommending committee.
The full flavor of Justice Scalia's aversion to judicial deference to committee reports emerged in his concurring opinion in Blanchard v. Bergeron, 104 in which the Court cited with approval a committee report's reference to three district court opinions that set forth factors to consider in the award of attorney's fees:
That the Court should refer to the citation of three District Court cases in a document issued by a single committee of a single house as the action of Congress displays the level of unreality that our unrestrained use of legislative history has attained. I am confident that only a small proportion of the Members of Congress read either one of the Committee Reports in question, even if (as is not always the case) the Reports happened to have been published before the vote .... As anyone familiar with modem-day drafting of congressional committee reports is well aware, the references to the cases were inserted, at best by a committee staff member on his or her own initiative, and at worst by a committee staff member at the suggestion of a lawyer-lobbyist; and the purpose of those references was not primarily to inform the Members... what the bill meant.., but rather to influence judicial construction. What a heady feeling it must be for a young staffer, to know that his or her citation of obscure district court cases can transform them into the law of the land, thereafter dutifully to be observed by the Supreme Court itself.
10 5
103. 335 U.S. 1, 12 n.13 (1948) . Justice Frankfurter's vigorous dissent, however, contended that it "is surely to defy the actualities of the legislative process" to attribute to Congress views expressed only in an appendix to hearings (there having been no mention of the OPA construction in hearings testimony, in committee reports, or during floor debate) and that "great encouragement [is thereby] given to the temptations of administrative officials and others to provide self-serving 'proof' of congressional confirmation for their private views." Id. at 46-48.
104. 109 S. Ct. 939 (1989 There appear to be two distinct but interrelated themes running throughout Justice Scalia's statutory construction opinions: First, any legislative history is suspect if it is aimed at influencing judicial construction rather than explaining legislative action; and second, committee reports are the principal vehicles for such abuse. It is suggested below that focus on the first, more general problem should lessen or eliminate the need to alter the traditional rules of construction under which committee reports are considered to be generally more reliable than floor statements in explaining statutory language.
A. The Fiction of the "Average Voting Member"." Substitute for Committee Reports or the Death Knell for Legislative History?
If committee reports are inherently suspect, to what should courts turn for more authoritative statements of congressional purpose or intent? Justice Scalia suggested in Blanchard that the appropriate focus should be on "what the voting Members of Congress actually had in mind." 10 6 He did not elaborate on how judges are to determine this "actual," collective state of mind of 535 individuals. In other opinions, however, Justice Scalia made it clear that he views investigations into subjective legislative intent as futile. 10 7 It appears, therefore, that Justice Scalia's dissatisfaction with reliance on committee reports serves principally to emphasize his general dissatisfaction with reliance on any legislative history, and that he would not substitute increased reliance on floor debates for decreased reliance on committee reports.
Several lower court judges have expressed similar misgivings about committee reports, but unlike Justice Scalia, have suggested as well that floor debates should be considered at least marginally more reliable. Judge Starr asserted that "only the record of speeches on the floor of either chamber should be considered even minimally probative of Congress's intent, [since only] those remarks have been heard-however superficially-by members of Congress (albeit a minority in most instances)." 10 8 Judge Easterbrook took the process a step further and suggested that, instead of looking to sponsors or opponents of legislation for explanation, "[ilt would be better to pop the question to the median The language could not be "an authoritative interpretation" of the 1980 statute, "since it is the function of the courts and not the Legislature, much less a Committee of one House of the Legislature, to say what an enacted statute means." legislator, the one whose vote could change the outcome." 10 9 If this hypothetical legislator could be identified and his or her answer to the pivotal questions obtained, then this method would focus a court's attention on whether the bill could have passed if Congress had understood the court's interpretation. 110 Focus on the actual vote in each House is appropriate, because Congress passes legislation by vote. However, there is no easy way to identify-let alone determine the actual views of-the "average voting Member." A serious attempt to do so will encounter the usual pitfalls inherent in reliance on floor debates, and could create additional problems.
An "average Member" might be defined as a Member who voted on (or, more appropriately, for) the measure without active involvement in sponsorship, committee consideration, or opposition. Members and seldom contain statements by a large enough number to support a conclusion that there was a majority or consensus on a particular interpretation. 111 Almost invariably, one interpretational convention or another must be applied before conclusions can be drawn from a 'floor debate. The best one can expect (in the absence of an actual vote on the interpretational issue presented) is not that a majority of "average" 110. Easterbrook, supra note 2, at 63. 111. Justice Scalia himself has argued that statutory meaning should not be derived "on the basis of which meaning can be shown to have been understood by a larger handful of the Members of Congress." Green v. Bock Laundry Mach. Co., 109 S. Ct. 1981 Ct. , 1994 Ct. (1989 (Scalia, J., concurring) . For the rest of the quotation in context, see infra text accompanying note 118. For a discussion of Justice Scalia's aversion to legislative history for statutes (compared with his embrace of legislative history of the Constitution), see Note, supra note 33.
[Vol. 1990:39 a reliable source, and that both sponsors and opponents agreed on the correct interpretation. If the explanation was a reasonable one, the Court will assume that general agreement between proponents and opponents is interpretively significant.112 Change the situation only slightly, however, and more assumptions must be made. If, for example, a sponsor or committee spokesman answered the Member's inquiry and no other views were expressed on the correct interpretation, then the usual questions about the weight given floor debate may be raised. Was the Member who sought clarification genuinely disinterested, or was the exchange a "staged" colloquy between bill proponents? 11 3 Was there a large, presumably attentive audience, or was the exchange slipped into the debate during a sparsely attended session? 114 More important, was the explanation distorted in order to win approval, 115 or was it a reasonable interpretation of the statutory language at issue?
There is no indication that Justice Scalia favors an inquiry into the actual views of voting Members. In fact, he has expressed strong disfavor with probes into subjective legislative intent. As Justice Scalia recently stated, the Court's task is "not to enter the minds of the Members of Congress-who need have nothing in mind in order for their votes to be both lawful and effective-but rather to give fair and reasonable meaning to the text of the United States Code." "The meaning of statutes is to be found not in the subjective, multiple 112. See supra note 74 and accompanying text. 113. Although as a general matter it might seem unimportant whether a particular debate is "staged" or spontaneous, see supra note 68 and accompanying text, the issue may be more important if inquiry focuses on the mindset of the "average" Member.
114. See Mikva, supra note 26, at 185 (recounting an instance when exaggerated claims "spoken mostly to an empty House" went unanswered). As Justice Rehnquist pointed out, it is a matter of common knowledge that at any given time during the debate.., the members of either House in attendance on the floor may not be great, and it is only these members or those who later read the remarks in the Congressional Record, who will have the benefit of the floor remarks. Simpson v. United States, 435 U.S. 6, 17-18 (1978) (Rehnquist, J., dissenting).
115. See supra note 60 and accompanying text. 116. Pennsylvania v. Union Gas Co., 109 S. Ct. 2273, 2296 (1989). In his dissenting opinion in Edwards v. Aguillard, 482 U.S. 578, 636 (1987), Justice Scalia advocated abandonment of the "purpose" prong of the Lemon v. Kurtzman test for Establishment Clause validity: "[W]hile it is possible to discern the objective 'purpose' of a statute .... or even the formal motivation for a statute where that is explicitly set forth.. . , discerning the subjective motivation of those enacting the statute is, to be honest, almost always an impossible task."
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mind of Congress but in the understanding of the objectively reasonable person."' 17 Justice Scalia has argued for the same approach: The meaning of terms on the statute-books ought to be determined, not on the basis of which meaning can be shown to have been understood by a larger handful of the Members of Congress; but rather on the basis of which meaning is (1) most in accord with context and ordinary usage, and thus most likely to have been understood by the whole Congress which voted on the words of the statute (not to mention the citizens subject to it), and (2) most compatible with the surrounding body of law into which the provision must be integrated-a compatibility which, by a benign fiction, we assume Congress always has in mind. 118 Apparently, it is also a benign fiction to assume that the meaning most in accord with both context and ordinary usage is the meaning "most likely to have been understood by the whole Congress"---especially since Justice Scalia rejects actual proof of the meaning endorsed "by a larger handful of the Members." In effect, Justice Scalia advocates increased reliance on statutory text and decreased reliance on congressional explanations of any kind.
If benign fictions are to be employed, then one may question why a fiction that focuses exclusively on statutory text should be indulged, but a fiction attributing to the Congress an understanding of the explanations that routinely accompany legislation should not. Why, in other words, should the Court's approach reject reliance on materials that Congress routinely generates in passing legislation-materials that Congress itself has chosen to rely on in structuring its operations? Because Members "need have nothing in mind" in order for their votes to count, and because it is next to impossible to determine what a majority of Members had in mind when voting, a court wishing to attribute any purpose or intent to Congress must necessarily indulge assumptions, conventions, or benign fictions. So why are some fictions used and others rejected as illegitimate?
The short answer is that Congress enacts statutes-not committee reports or floor statements. Therefore, if the statute is clear, congressional intent does not matter. The appropriate focus is on what the statutory words mean and not on what a particular committee meant, what a group of voting Members meant, or what a hypothetical "average" Member meant. As Judge Easterbrook suggests, "original meaning" better summarizes "the interpretive task" than does "original intent. ' 11 9 The 117. Easterbrook, supra note 2, at 65. 118. Green v. Bock Laundry Mach. Co., 109 S. Ct. 1981 Ct. , 1994 Ct. -95 (1989 (Scalia, J., concurring) . 119. In re Sinclair, 870 F.2d 1340 , 1343 (7th Cir. 1989 ).
[ Vol. 1990:39 Constitution grants Congress power to enact laws; committee reports that represent the consensus views of a single committee-or even of a single House-are no more laws than a committee veto or the one-House veto struck down in Chadha. 120 However, this "short answer" works only when the statutory words are clear and unambiguous. Words by their very nature are imprecise, and this imprecision is magnified when words are combined in legislation. 12 1 There is the distinct possibility that statutory disputes come before courts because of genuine ambiguities in statutory language, especially when the statute is applied to new or unanticipated circumstances. When statutory wording is ambiguous, it makes a difference what benign fictions or other devices courts utilize to ascertain statutory meaning. Because words depend upon context for meaning, courts should look beyond " [textual] context and ordinary usage" to consider whether the broader context of enactment helps to explain the text's purpose and meaning. 1 22 Legislative history contains the best available evidence of both the context and the circumstances of enactment.
Another consideration raised by Justice Scalia is fairness to "citizens subject to" legislation. Although it may be fair to attribute to the voting Members of Congress a knowledge of interpretations set forth in committee reports that accompany legislation, is it also fair to attribute that knowledge to members of the general public (or to members of a narrower regulated audience) who are subject to the law? In other words, the "benign fiction" may be that Members of Congress are deemed to understand the legislation they have approved in the same manner that judges believe members of the general public (or of a regulated subgroup) would understand the unembellished, unexplained statutory language. As a general matter, few people would disagree that citizens subject to legislation should be able to rely on plain statutory language. If, however, statutory language is not plain, should the courts then rely upon legislative history for clarification? When statutory language is not plain, it may be useful to distinguish between committee reports and floor debates. The additional burden on citizens and their lawyers to check committee reports is relatively light when compared to the burden that a rule elevating floor debates to a preferred position would impose. As Justice Jackson asserted years ago, "To accept legislative debates to modify statutory provisions is to make the law inaccessible to a large part of the DUKE L4W JOURNAL country." 123 Although the Justice's concern in 1951 was with the availability of legislative history materials in all but the larger law firms in the larger cities, accessibility remains a concern today when one considers the cost of paying attorneys routinely to wade through massive quantities of floor debates or hearings records in order to ascertain or verify statutory meaning. This potential burden on the regulated public may temper courts' reliance on legislative history.
In analyzing the burden on citizens and their lawyers, however, the burden of litigation (or of monitoring administrative interpretations) also must be weighed. If litigation can be avoided by a clarification of statutory meaning through a search of legislative history, then the expense of that search may be worth undertaking. It is naive to expect that legislative history can frequently clarify issues to the extent of forestalling litigation. 12 4 However, well-established rules governing the use of legislative history could increase the number of occasions where legislative history will prove useful in resolving ambiguity.
B. Committee Reports
When courts refer to legislative history to construe statutes, should they continue to rely primarily on relevant committee report explanations? Have good reasons been advanced for why courts should not, in appropriate cases, indulge a benign fiction that the "considered and collective understandings" of congressional committees are "most likely to have been understood by the whole Congress"? As noted above, Justice Scalia advances strong reasons why committee reports do not necessarily represent the actual views of a majority of voting members (it is unlikely that a majority of members have read the reports), and why some committee report language should be discounted because it strays too far from the statutory text. However, if the pursuit of subjective congressional intent is abandoned, and if legislative history is viewed in proper perspective, perhaps as helping to explain ambiguous congressional action but not as an evidentiary coequal to enacted text, then many of the concerns about relying on committee report explanations may give way.
Reliance on committee report explanations has more than a semblance of legitimacy since it reflects the manner in which Congress organizes itself to carry out the task of legislating. Each House delegates to committees the responsibility for initial consideration of legislation; the 123. Schwegmann Bros. v. Calvert Distillers Corp., 341 U.S. 354, 396-97 (1951) [ Vol. 1990:39 body as a whole relies on committees to sort through thousands of introduced bills, to identify important legislation, to refine and explain that legislation, and to make informed and considered recommendations for passage. Like all large (and overworked) institutions, committees in turn delegate a considerable amount of work to the staff-work that ordinarily includes the drafting of committee reports. If Congress chooses to rely heavily on committees in selecting and shaping legislation, why should courts deny the importance of the committee system when called upon to give meaning to the product that emerges from that system? 125 The principal reason advanced for denying a primary role to committee reports is that they are allegedly the product of "committee-staff prescription" and not the product of committee-member deliberations.
126
Even though committee reports usually are drafted by the staff, committee members' views are not subordinated to those of the staff. A committee member (or even a committee chairman) may confess to having read a report in less than its entirety, but this confession does not indicate that the member's views are improperly reflected in the report. 127 The job of congressional staff is to implement, not to thwart, their bosses' legislative agendas. The responsible committee staffer will write a report that accurately reflects choices made by the committee during markup; other committee and Member staff, including staff for the minority party, monitor the committee report, offer suggestions about report language, and if these views cannot be accommodated or are simply incompatible, advise whether to fie additional or dissenting views. As pointed out earlier, the possibility of appending individual views to a committee report serves both as leverage and as a safety valve against committee reports that do not represent accurately the views of a committee majority. This possibility also allows minority and dissenting members to highlight controversial issues for the benefit of the rest of the body.
However, the level of committee staff involvement in committee reports, coupled with the lack of a vote on report language, does counsel caution with respect to detailed report language not closely tied to bill language (and not incorporated into the bill by express reference). 127. See id. at 7 n. 1 (quoting exchange between Senators Armstrong and Dole revealing that the latter, as chairman of the Finance Committee, had not read in its entirety the Committee's report on major tax legislation).
128. Incorporation of committee reports by reference is not unprecedented, and may become more common if Congress perceives that courts will not otherwise rely on committee reports for
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Although evident departures from committee understandings on important issues may be brought to light, the possibility is greater that subtle shading on minor issues will escape notice. In fact, Justice Scalia's most vehement attacks on over reliance on committee reports occur in this latter situation. Thus, in Blanchard v. Bergeron he objected to the citation of "obscure district court cases" in a report that purported to explain what constitutes "reasonable" attorney's fees; 12 9 in Pierce v. Underwood he objected to reliance on a report citation of a minority interpretation of a provision reenacted without change; 130 and in Hirschey v. FERC he objected to reliance on a report's reference-again in the context of reenactment without change-to appeals courts' rulings on an issue where there was a split of authority among circuits.' 3 ' There is a difference, then-Judge Scalia contended, between relying on committee reports for "broad outlines of purpose" and relying on reports for "details" represented by references to decisions of the lower courts. 1 3 2 Likewise, a difference exists between a detailed explanation that is a logical outgrowth of statutory language and a detailed assertion that contrasts sharply with statutory generality.
In spite of these limitations, reference to committee reports may enable a court to resolve ambiguity in a manner consistent with explanations provided by the committees that were delegated authority to screen and shape legislation for each House. Certainly, Congress only enacts statutory language, but enactment is often a vote to accept the recommendations of a standing committee or of a conference committee. If there are two equally plausible interpretations of statutory language, one that is actually endorsed in a committee report accompanying enactment and one that is not, should a court then be free to choose between the two, or should the court pick the interpretation advanced during consid- Moreover, for 12 of the 13 appropriations measures included in the Continuing Resolution, the referenced Joint Explanatory Statement also contained detailed instructions for resolving conflict in report language (basically, that House or Senate report language is to govern unless expressly contradicted by the resolution or by the conferee's joint statement). For one such set of instructions, see H.R. REP. No. 495, 100th Cong., 1st Sess. (1987) , reprinted in 133 CONG. REc. H12,774 (applying to the appropriation for Rural Development, Agriculture, and Related Agencies).
129. 109 S. Ct. 939, 947 (1989) (emphasis added).
130. 108 S. Ct. 2541 Ct. , 2550 Ct. -51 (1988 [Vol. 1990:39 eration of the legislation? 133 To allow the court to choose freely permits the hypothetical "reasonable person" to operate in a vacuum, freed from the context and circumstances that gave birth to the language. To say that the court should pick the committee explanation is to say that the court should consider how a hypothetical reasonable legislator would have interpreted the language as presented in the context of the legislative process, or at least to say that a court should rely on context to choose among alternative meanings.
Another consideration that bears on the legitimacy of reliance on committee reports relates to the reasonable expectations of legislators 837 (1984) , courts defer to "reasonable" or "permissible" administrative interpretations, id. at 843, unless "Congress has directly spoken to the precise question at issue." Id. at 842. The assumption that Congress necessarily and implicitly delegates to agencies such broad discretion to interpret statutes is, arguably, no more plausible than the assumption that a House of Congress endorses reasonable committee explanations when it approves legislation recommended by that committee.
134. Note that there are a variety of ways in which a Member might inform himself about committee or sponsor explanations. The fact that a Member was not actually present on the floor during portions of debate on a bill does not mean that the Member was not, either personally or by staff, monitoring debate on C-Span in his office, or did not, prior to voting, read relevant portions in the Congressional Record. Likewise, staff may have attended hearings or markup, read transcripts of those proceedings, obtained committee reports, or consulted with committee staff, in order to inform the Member. Doubtless courts would be reluctant to rely on the possibility of such monitoring to conclude that Members were actually aware of particular explanations, but the fact that such possibilities exist may make a "constructive notice" convention more reasonable.
statutory text is the desired end. 135 The question becomes whether the traditional interpretational approach induces Members to attempt to clarify the statute by amendment rather than by means of explanatory history. If all legislative history is disregarded in favor of a court's view of the "ordinary usage" in a textual context, then presumably Members who oppose the ordinary meaning of statutory language-or who are uncertain as to what ordinary meaning courts might read into a provisionwould conclude that their only recourse is to offer a clarifying amendment. This would be true for both committee Members and "average" Members. If a clearly worded amendment passes, then the sponsor achieves her purpose. On the other hand, if the amendment is defeated, then under a strict rule denying resort to debates (or to committee proceedings), the defeat would not be weighed against the sponsor's interpretation. Similarly, if committee reports may be consulted but floor debates may not, then non-committee Members have no incentive to attempt to clarify the statute through colloquies or other floor debate. However, non-committee members still have incentive to offer a clarifying amendment. By contrast, committee Members might choose between two courses of action: to offer an amendment in committee or attempt to influence committee report language. If, on the other hand, both committee reports and floor debate are given interpretational weight, then Members would have incentive to attempt to influence interpretation by way of both debate and amendment. The amount of incentive depends upon the relative interpretational weight given. If legislative history is considered subordinate to statutory language, then Members will know that the amendment route, if successful, will be more likely to establish a particular interpretation. Likewise, the goal of clarifying statutory text is not necessarily thwarted by a rule that allows reference to legislative history as long as that history is viewed as subordinate to text.
C. What Role for Floor Debates?
Adherence to the established rule that committee report explanations generally carry more persuasive force than conflicting floor statements does not mean that reliance on floor statements need be discarded altogether. Unless the entire legislative record has been examined to de-135 . Assume also that the bill is debated under a procedural rule that permits amendment. This is not always the case. Under House procedures, for example, some bills come to the floor under "restricted" or "closed" rules that limit or prohibit amendment, or under a suspension of the rules that also precludes amendment. See generally C. TIEFER, supra note 20, at 284 (types of rules), 296 (suspension). Moreover, although it used to be true that Congress debated the vast majority of bills under "open" rules allowing amendments, during the 1970s and 1980s Congress has turned increasingly to restrictive rules. Id. at 291-93.
(Vol. 1990:39 termine the critical stages in adoption of the language, reliance on committee reports may be misplaced. As noted above, some statutory language originates in floor amendments not considered in committee; in those circumstances, if clarification or background information is desired then one must necessarily look to the remarks of the sponsor and to other floor debate. On other occasions, totally unrelated measures may be combined in book-length continuing resolutions or omnibus budget reconciliation bills that provide Members with little or no chance to check their interpretations with explanations contained in committee reportsif, in fact, such explanations exist. 136 In the unlikely event that a floor manager's statement sheds light on such an interpretation, the statement should not automatically be subordinated to a committee report explanation.
Moreover, there are other instances when reference to floor action or debate may help to clarify enacted language. Issues may be raised that were not explored in the committee report, or votes may be taken on proposed amendments that reveal a congressional decision that affects interpretation of the enacted language. 137 In rare instances, floor managers may contradict or correct erroneous or misleading explanations in the staff-prepared committee report. 138 More frequently, reference to floor statements may show that the same points emphasized in committee reports also were made by a bill's floor manager, and hence, were brought to the attention of voting Members by the two best means available. Thus, if legislative history is consulted there is no easy way to focus exclusively on committee reports without also checking floor action, and on some occasions floor statements may be more informative and probative than committee explanations.
If floor debate is consulted, then adherence to the traditional rules of construction governing the use of floor statements may help reduce confusion. For example, if only explanations by sponsors or floor managers are given significant weight, then conflicts between floor debate and committee report explanations should be relatively uncommon. Similarly, the traditional rules provide a way for courts to weed out some of the conflicting views expressed in floor statements. On the other hand, more 136. For example, in News America Publishing, Inc. v. FCC, 844 F.2d 800, 807 (D.C. Cir. 1988) , the fact that a little-noticed amendment had been hidden in a 471-page continuing resolution and "had received no comment whatsoever in any congressional committee or on the floor of either house" seemingly strengthened the court's resolve in holding the amendment unconstitutional. Of course, if Congress enacts such a measure with committee reports incorporated in the bill by express reference, see supra note 128, then for interpretational purposes it should not matter whether Members have had a fair chance to refer to the reports.
137. See supra notes 84-89 and accompanying text. 138. See supra note I1 and accompanying text.
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conflict may be expected if all congressional voices are considered equal or if the views of the mythical "average" voting Member are sought. Although it is axiomatic that each Member's vote counts the same as any other's, each congressional voice need not be given equal weight in interpreting a statute. Even if the "average" Member's vote controls, views of opponents should be discounted (except when those views coincide with proponents' views and help demonstrate consensus). The difference occurs in how courts account for the views of those Members who vote in favor of legislation but who are not among the favored fewi.e., Members who are not sponsors, floor managers, or even reporting committee members. Again, unless a groundswell of support appears for a position contrary to that of the floor manager or other bill spokesperson, it may be reasonable to assume that most Members who voted in favor of the bill accepted the tendered explanation. This rule is consonant with congressional practice: When explanations of bill language are desired, a Member ordinarily will address her question to either the sponsor or the floor manager. 1 3 9 To rule that one dissonant voice-even from a Member who votes in favor of a bill-can negate an otherwise reasonable explanation by a bill's manager would render useless almost all reference to floor debates and also would invite mischief.
CONCLUSION
Perhaps a good case can be made for reordering the interpretational hierarchy courts apply to choose among the various sources of legislative history. Except at the most general level of theory, however, the case has not yet been made for customarily valuing floor debates ahead of committee report explanations. Certainly there are occasions when committee reports do not aid in interpretation and when other sources (e.g., a floor manager's or sponsor's explanation) may be illuminating. The rule that a clear committee report explanation is always to be preferred to contrary explanation by a bill's floor manager (usually the chairman of the committee or subcommittee of jurisdiction) may even be questioned. Partly for these reasons, any approach to reliance on legislative history must maintain sufficient flexibility to permit courts to identify and focus upon the key stages in the adoption of the language at issue without automatically excluding from consideration either committee reports or floor debates. Nonetheless, in the ordinary course of legislation, committee reports should be looked to for the most coherent, thorough, and authoritative explanation of a bill's purpose and intended meaning. To abandon altogether reliance on committee reports not only ignores the way Congress customarily operates, but also denies access to the best source of congressional explanation.
Even though committee reports sometimes contain extraneous material and sometimes courts improperly rely on such material, these facts do not mean that committee reports are generally invalid sources to aid in the ascertainment of statutory meaning. One can agree with an appellate court's admonition that "it is plainly wrong as a general matter... to regard committee reports as drafted more meticulously and as reflecting the congressional will more accurately than the statutory text itself," 140 without agreeing that committee reports are drafted less meticulously and explain statutory meaning (or a benignly fictional "congressional will") less accurately than floor debates, hearings, or other sources of legislative history. If the courts use legislative history to explain statutory text and not to supplant it (i.e., if statutory meaning is not to be confused with congressional intent), then the general rule that favors committee report explanations, as well as many of the other rules and conventions that determine the relative interpretational value of legislative history, still provide useful guidance.
